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OPINION

BERTELSMAN, District Judge: 

This case involves a dispute over the impact of livestock
grazing on the habitat of the loach minnow, a threatened spe-
cies of fish, in certain allotments of land in the southwest
region of the United States. Plaintiffs/appellants Forest
Guardians and the Center for Biological Diversity1 (together

 

1At the initiation of this lawsuit, the Center for Biological Diversity was
named the Southwest Center for Biological Diversity. It was subsequently
re-named the Center for Biological Diversity. 
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“appellants”), are non-profit corporations actively involved in
species protection issues throughout the southwestern United
States. 

Defendant/appellee United States Forest Service is a fed-
eral agency within the United States Department of Agricul-
ture which has responsibility for administering and protecting
public lands. In this matter it is the action agency. 

The Secretary of Interior has responsibility for the loach
minnow as a threatened species. The Secretary has delegated
primary responsibility to defendant/appellee United States
Fish and Wildlife Service to assist the Forest Service in deter-
mining whether any proposed action by the Forest Service is
likely to impact the loach minnow. 50 C.F.R. § 402.13. 

Intervenor-appellee New Mexico Cattle Growers’ Associa-
tion and intervenor/cross appellant Arizona Cattle Growers’
Association are non-profit, membership associations. Their
purposes include advancement of the economic, political and
legal interests of the cattle industry in their respective states.
Many of the allotments at issue include land where their
members graze livestock. 

Appellants appeal the district court’s refusal to grant
injunctive relief in this Endangered Species Act case involv-
ing the consultation process under Section 7(a) and Section
7(d) of the Act. Appellants argue that due to substantial pro-
cedural violations, the district court was required to issue an
injunction halting grazing until the consultation process was
completed. 

The Arizona Cattle Growers’ Association filed a cross
appeal arguing that the appellants failed to meet mandatory
notice requirements after filing amended complaints.
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I

The Endangered Species Act (ESA), 16 U.S.C. § 1531 et
seq., has both substantive and procedural provisions designed
to protect endangered species and their habitats. These provi-
sions are triggered when a species is listed as endangered2 or
threatened.3 16 U.S.C. § 1533. Section 7(a)(2) of the ESA
requires federal agencies to “insure that any action[4] autho-
rized, funded, or carried out by such agency . . . is not likely
to jeopardize the continued existence of[5] any endangered
species or threatened species . . . .” 16 U.S.C. § 1536(a)(2).
Hence, the agency (here, the Forest Service) must first deter-
mine whether the action at issue “may affect” species listed

2An endangered species is one which “is in danger of extinction.” 16
U.S.C. § 1532(6). 

3A threatened species is one which is “likely to become an endangered
species within the foreseeable future.” Id. §1532(20). A species may be
listed as endangered or threatened based upon any one or more of the five
following factors: 

(A) the present or threatened destruction, modification, or cur-
tailment of its habitat or range; 

(B) overutilization for commercial, recreational, scientific, or
educational purposes; 

(C) disease or predation; 

(D) the inadequacy of existing regulatory mechanisms; or 

(E) other natural or manmade factors affecting its continued
existence. 

Id. § 1533(a)(1). 
4The term “action” means “all activities or programs of any kind autho-

rized, funded, or carried out, in whole or in part, by Federal agencies . . . .
Examples include, but are not limited to: (a) actions intended to conserve
listed species or their habitat; (b) the promulgation of regulations; (c) the
granting of licenses, contracts, leases, easements, rights-of-way, permits,
or grants-in-aid; or (d) actions directly or indirectly causing modifications
to the land, water, or air.” 50 C.F.R. § 402.02. 

5“Jeopardize the continued existence of” means “to engage in an action
that reasonably would be expected, directly or indirectly, to reduce appre-
ciably the likelihood of both the survival and recovery of a listed species
in the wild by reducing the reproduction, numbers, or distribution of that
species.” 50 C.F.R. § 402.02. 
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as threatened or endangered under the ESA. If the Forest Ser-
vice’s action may affect a listed species, then it must consult
with either the Secretary of Interior or the Secretary of Com-
merce. In the present case, the Secretary of Interior has
responsibility for the species at issue and has delegated pri-
mary responsibility for the species to the Fish and Wildlife
Service. 50 C.F.R. § 402.01(b).6 This process is referred to as
“informal consultation”7 and simply describes the discussions
and correspondence between the Fish and Wildlife Service (as
the designee for the Secretary of Interior) and the Forest Ser-
vice in determining whether its proposed action is likely to
impact listed species or critical habitat. 50 C.F.R. § 402.13.
The informal consultation stage is optional. Id. at § 402.13.
The purpose of the informal consultation is to assist the Forest
Service in determining whether formal consultation is
required. Id. If during informal consultation, it is determined
by the Forest Service, with the written concurrence of the Fish
and Wildlife Service, that the action is not likely to adversely
affect listed species, the consultation process is terminated
and no further action is necessary. Id. 

On the other hand, if the Forest Service and the Fish and
Wildlife Service cannot reach concurrence on this issue, or if
the Forest Service and Fish and Wildlife Service agree that
the action is likely to adversely affect a listed species, formal
consultation must take place. Id. at §§ 402.13-402.14. Formal
consultation begins with a written request by the Forest Ser-
vice as the action agency to initiate formal consultation and
ends with issuance of a biological opinion by the Fish and
Wildlife Service. Id. at § 402.14. The purpose of the biologi-
cal opinion is to assess whether the proposed agency action is
likely to jeopardize the continued existence of species that are
listed. Id. at § 402.02(d). The “[b]iological opinion is the doc-

6We will therefore refer to FWS where a reference includes action by
the Secretary of Interior. 

7The term “informal consultation” is not specifically mentioned in the
ESA. 
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ument that states the opinion of the [Fish and Wildlife Ser-
vice] as to whether or not the Federal action is likely to
jeopardize the continued existence of listed species or result
in the destruction or adverse modification[8] of critical habi-
tat.” Id. If so, the Fish and Wildlife Service must determine
whether “reasonable and prudent alternatives” exist to allow
the Forest Service to avoid a jeopardy situation and thereby
comply with the ESA. Id. at § 402.14(g). 

Section 7(d) of the ESA provides that “[a]fter initiation of
consultation . . . , the Federal agency . . . shall not make any
irreversible or irretrievable commitment of resources with
respect to the agency action which has the effect of foreclos-
ing the formulation or implementation of any reasonable and
prudent alternative measures which would not violate [Sec-
tion 7(a)(2)].” 16 U.S.C. § 1536 (d). Appellants contend that
section 7(d) should not be construed to allow grazing during
the consultation process.

II

This consolidated lawsuit was originally filed by appellants
against the Forest Service seeking to enjoin cattle grazing on
certain areas during the consultation period required under the
Endangered Species Act due to the presence of the loach min-
now, a threatened species of fish.9 Appellants maintain that
the grazing adversely impacts the loach minnow because the
fish use the spaces between substrates or underlying layers for
resting and spawning and are rare or absent from habitats
where fine sediments fill the interstitial spaces. Livestock
grazing can remove vegetation that otherwise would help sta-

8The term “destruction or adverse modification” is defined as “a direct
or indirect altercation that appreciably diminishes the value of critical hab-
itat for both the survival and recovery of a listed species.” 50 C.F.R.
§ 402.12 

9Other species which were included in the original complaint are no
longer at issue. 
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bilize soils and filter sediments from runoff which then leads
to increased sedimentation in nearby watersheds. 

In response to the lawsuits, in early 1998, the Forest Ser-
vice initiated consultation with the Fish and Wildlife Service.
The purpose of the consultation was to determine the potential
effects of livestock grazing on the habitat of the endangered
and threatened species within the allotments and whether for-
mal consultation between the Forest Service and the Fish and
Wildlife Service was necessary.10 

Relevant to this appeal is the district court’s judgment for
the appellants on their claims with respect to the allotments on
which the Forest Service had voluntarily re-initiated consulta-
tion. The district court found that although the Forest Service
consulted on these allotments, its determinations were with-
drawn because they were inconsistent with the Guidance
Criteria.11 The district court found that the Forest Service
never completed consultation on these allotments and judg-
ment was entered for appellants. However, the court declined
to enjoin grazing on those allotments pending completion of
the consultation because there had not been a sufficient show-
ing of irreparable harm. Additionally, the district court bal-
anced the hardships between the parties. 

The district court also considered whether continued graz-

10At the time of oral argument, consultation was at issue on only three
remaining allotments. On the Mangas allotment, appellants concede that
the prior invalid consultation has been superseded and voluntarily dis-
missed this challenge. 

11The Forest Service developed a set of “Grazing Guidance Criteria for
Preliminary Effects Determinations for Species Listed as Threatened,
Endangered, or Proposed for Listing” for classifying each allotment based
on the likely effect of grazing on the listed species. The FWS, after some
amendments, concurred with the Forest Service’s use of these Guidance
Criteria. The three categories of possible effect determinations were “No
Effect,” “May Affect, Not Likely to Adversely Affect” (NLAA), and
“May Affect, Likely to Adversely Affect” (LAA). 
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ing during the consultation period would violate Section 7(d)
of the ESA. The court afforded “no weight” to the Forest Ser-
vice’s declarations that grazing was consistent with Section
7(d), but based on a review of the record, found that “despite
allowing cattle grazing to continue, conditions on these allot-
ments are improving.” 

When reviewing a district court’s decision to deny an
injunction, this court uses two different standards of review.
Walters v. Reno, 145 F.3d 1032, 1047 (9th Cir. 1998), cert.
denied, 526 U.S. 1003 (1999) (citing Toussaint v. McCarthy,
801 F.2d 1080, 1087 (9th Cir. 1986), cert. denied, 481 U.S.
1069 (1987)). This court reviews the legal conclusions under
a de novo standard, while deferring to the district court’s fac-
tual findings unless they are clearly erroneous. Id. 

III

Appellants argue that if there is a substantial procedural
violation of ESA, the Act always requires an injunction. They
further contend that because of this, it was error for the dis-
trict court to make a finding on the likelihood of irreparable
harm and engage in balancing the hardships. Appellants con-
tend that the burden on them to demonstrate that injunctive
relief is necessary is low and that injunctive relief is automatic
under the facts of this case. Appellees argue that injunctive
relief is not automatically required by the ESA prior to com-
pletion of the consultation process. 

The United States Supreme Court has held that “Congress
intended endangered species to be afforded the highest of priori-
ties.”12 Tennessee Valley Authority v. Hill, 437 U.S. 153, 174
(1978). In Tennessee Valley Authority, the Supreme Court
approved an injunction preventing the operation of the Tellico
Dam, a $100 million project, because it was undisputed that

12The appellees do not dispute this point. 
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the dam would jeopardize the existence and destroy the habi-
tat of the snail darter, an endangered species. 

[1] Numerous courts have interpreted Tennessee Valley
Authority in a variety of ways. However, at least one proposi-
tion is clear from Tennessee Valley Authority — the tradi-
tional test for preliminary injunctions is not the test for
injunctions under the ESA. See e.g., National Wildlife Feder-
ation v. Burlington Northern R.R., 23 F.3d 1508, 1510 (9th
Cir. 1994) (citations omitted). “In cases involving the ESA,
Congress removed from the courts their traditional equitable
discretion in injunction proceedings of balancing the parties’
competing interests.” Id. at 1511 (citing Friends of the Earth
v. United States Navy, 841 F.2d 927, 933 (9th Cir. 1988)
(quoting Sierra Club v. Marsh, 816 F.2d 1376, 1383 (9th Cir.
1987))). Instead, courts have held that “[t]he ‘language, his-
tory, and structure’ of the ESA demonstrate Congress’ deter-
mination that the balance of hardships and the public interest
tips heavily in favor of protected species.” National Wildlife
Federation, 23 F.3d at 1511 (citing Tennessee Valley Author-
ity, 437 U.S. at 174; Friends of the Earth, 841 F.2d at 933;
Marsh, 816 F.2d at 1383). Hence, a court’s discretion in
weighing the balance of hardships is limited in ESA cases. 

[2] Nonetheless, a violation of the ESA does not always
lead to the automatic issuance of an injunction. Biodiversity
Legal Foundation v. Badgley, 284 F.3d 1046, 1056 (9th Cir.
2002) (citing Weinberger v. Romero-Barcelo, 456 U.S. 305,
313, 102 S. Ct. 1798 (1982)); see also National Wildlife Fed-
eration, 23 F.3d at 1511 (citing Tennessee Valley Authority,
437 U.S. at 193). “[W]hen federal statutes are violated, the
test for determining if equitable relief is appropriate is
whether an injunction is necessary to effectuate the congres-
sional purpose behind the statute.” Badgley, 284 F.3d at 1056-
57 (citing Tennessee Valley Authority, 437 U.S. at 194). “Ac-
cordingly, injunctive relief under the ESA is generally man-
dated where the moving party 1) has had or can likely show
‘success on the merits,’ and 2) makes the requisite showing
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of ‘irreparable injury.’ ” Greenpeace v. National Marine Fish-
eries Service, 106 F. Supp. 2d 1066, 1072 (W.D. Wash.
2000). It is this “irreparable injury” standard that is presently
at issue. 

[3] The seminal case for injunctive relief under ESA Sec-
tion 7 in the Ninth Circuit is Thomas v. Peterson, 753 F.2d
754, 764 (9th Cir. 1985), wherein the court held that “[g]iven
a substantial procedural violation of the ESA in connection
with a federal project, the remedy must be an injunction of the
project pending compliance with the ESA.” Under Section 7:

 Congress has assigned to the agencies and to the
Fish & Wildlife Service the responsibility for evalu-
ation of the impact of agency actions on endangered
species, and has prescribed procedures for such eval-
uations. Only by following the procedures can
proper evaluations be made. It is not the responsibil-
ity of plaintiffs to prove, nor the function of the
courts to judge, the effect of a proposed action on an
endangered species when proper procedures have
not been followed. 

Greenpeace, 106 F. Supp. 2d at 1073 (quoting Thomas, 753
F.2d at 765) (emphasis added in Greenpeace). 

In Greenpeace, the defendants urged the court to adopt a
proposition that substantial compliance with ESA Section 7 is
only at issue upon an additional showing of likely future
harm. The court in Greenpeace rejected this proposition. 106
F. Supp. 2d at 1074-75. 

A recent case by the Ninth Circuit provides further support
for the holding in Greenpeace, Thomas, and the proposition
urged by appellants in this matter. See Badgley, 284 F.3d at
1057. In Badgley, this court again reiterated that no balancing
of equities is required. 
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Further in Badgley, 284 F.3d at 1057, we clearly interpreted
Tennessee Valley Authority, 437 U.S. at 193-95 as holding
that “effectuating Congress’ clear intent required issuance of
an injunction, regardless of the equities involved.” This court
thereafter stated that both it and the United States Supreme
Court have ruled that an injunction must issue when the acting
agency fails to comply with Section 7. Badgley, 284 F.3d at
1057 (“While neither this court nor the Supreme Court has yet
ruled that an injunction must issue when the Service fails to
comply with Section 4 of the ESA, as it has for violations of
Section 7, Congress’ purpose for passing the ESA applies to
both provisions.”) (emphasis added). Where the agency has
failed to comply with Section 7 of the ESA: 

 Congress has established procedures to further its
policy of protecting endangered species. The sub-
stantive and procedural provisions of the ESA are
the means determined by Congress to assure ade-
quate protections. Only by requiring substantial
compliance with the act’s procedures can [the court]
effectuate the intent of the legislature. 

Id. (citing Marsh, 816 F.2d at 1384). 

The district court agreed with appellants that the Forest
Service had never completed consultation on the allotments at
issue, and hence, appellants fulfilled the “success on the mer-
its” requirement. However, the court went on to make a find-
ing that even with the procedural violations, there had not
been a sufficient showing of irreparable harm. 

[4] This case does not present a ‘substantial procedural vio-
lation’ of the sort that required an injunction in Thomas and
Badgley. While courts must generally impose an injunction
given a procedural violation of ESA, this case fits a narrow
exception. 

[5] We believe that Marsh, 816 F.2d 1376, carves out an
exception for cases such as the present one. In Marsh we held
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that “Congress intended that the consultation process would
operate so as to prevent substantive violations of the act.” Id.
at 1389 (citation omitted). Thereafter, we found that the pro-
tections afforded in Section 7(d) continue until the require-
ments of Section 7(a) are met. Thus, with respect to non-
jeopardizing activities, we held that after consultation was
reinitiated in Marsh, the parameters of Section 7(d) would
govern the ongoing action. Id. This supports a conclusion that
non-jeopardizing agency action may take place during the
consultation process in light of the protections of Section 7(d)
where the action will not result in substantive violations of the
act. 

Furthermore, both the present case and Marsh are distin-
guishable from Thomas on one important point — in Thomas
the procedural violation included nothing from which the
agency, nor the court, could make any determination of how
the action impacted the species or whether the action put the
endangered species in jeopardy. In the case at hand, as in
Marsh, there was evidence in the record for the court to
review the impact on the species during the consultation
period. The district court noted that the Forest Service was
taking mitigating measures to ensure that the cattle grazing
would have little, if any, impact on the loach minnow while
formal consultation was taking place. Cattle were excluded
from riparian areas, and these areas were being monitored.
The consultation was ongoing and was nearing completion.
The district court also found that the record supported a find-
ing that the conditions were actually improving given the pro-
tective measures that had already been undertaken. These
measures do fulfill the purpose of the act as required under
Badgley, which is to provide protection to endangered and
threatened species. 

We do not hold today that in all cases where there has been
a procedural violation during the consultation phase injunc-
tive relief is not appropriate. Instead, we limit our holding to
the facts in this case. 
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[6] The record supports the district court’s conclusion that
the loach minnow is not likely to be harmed during the con-
sultation period. Additionally, there is no irreversible commit-
ment of resources that would foreclose reasonable and
prudent alternatives should these be suggested in a biological
opinion at the conclusion of consultation. Livestock grazing
is flexible and can be altered during the process if necessary.
This case is not one where once the action is initiated there
can be no turning back, as in a case where timber is cut, or
wherein the action will unquestionably make it unlikely that
the species will survive, such as in Tennessee Valley Author-
ity, 437 U.S. 153. 

This is true, even taking into consideration appellants’
argument that the district court stated that the livestock were
excluded from “watershed” as compared to riparian zones.
Any error in using the correct term is harmless, however,
because the evidence supports a finding that the exclusion of
livestock from certain areas (regardless of the correct term)
would not cause irreversible and irretrievable commitment of
resources and would not adversely impact the loach minnow.

Further, although the appellants argue that the district court
erred in relying on the Forest Service’s unilateral determina-
tion that continued grazing would comply with Section 7(d),
a review of the district court’s opinion clearly shows that it
gave the Forest Service’s determinations no weight in any
event. Instead, the district court reviewed the record evidence
and made its own conclusion of no harm. We conclude that
the district court’s factual findings are not clearly erroneous.

Appellants also argue that the district court’s balancing of
harm in considering the economic hardship to ranchers was
improper. While we agree this was impermissible, it is only
harmless error given the absence of likely adverse effects of
continued grazing on the loach minnow. 

[7] In light of the foregoing and the mechanisms in place
to protect the loach minnow during the consultation phase, we
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hold that it was not error for the district court to deny injunc-
tive relief in this matter. 

IV

Appellants also argue that the Forest Service’s reliance on
Section 7(d) to allow grazing during consultation is one that
is “capable of repetition, yet evading review.” As a prerequi-
site to the exercise of jurisdiction in this matter, this court
must be satisfied that the case is not moot. Badgley, 284 F.3d
at 1053 (citations omitted). An actual controversy must exist
at all stages of the litigation. Id. If a controversy no longer
exists, the case is moot. Id. 

The United States Supreme Court has carved out an excep-
tion to the general principle of mootness for cases in which
the challenged conduct is capable of repetition but evades
review. Alaska Center for the Environment v. United States
Forest Service, 189 F.3d 851, 854 (9th Cir. 1999) (citing
Weinstein v. Bradford, 423 U.S. 147, 148-49 (1975)). “In
determining if an issue satisfies the repetition/evasion excep-
tion, [this court] has recognized that ‘evading review’ means
that the ‘underlying action is almost certain to run its course
before either this court or the Supreme Court can give the
case full consideration.’ ” Alaska Center, 189 F.3d at 855
(quoting Miller v. California Pacific Med. Ctr., 19 F.3d 449,
453-54 (9th Cir. 1994)). 

At the time of oral argument in this matter, consultation
was still at issue on three remaining allotments. Hence, there
remains a live controversy as to these allotments, and accord-
ingly, this is not a matter which evades review.13 

13For the reasons stated within this section of the opinion, the court
hereby grants the Forest Service’s Motion to Dismiss on appellants’
claims as to six allotments on which consultation was completed prior to
oral argument in this matter. These allotments are: Dry Creek, Harve
Gulch, Alma, Black Bob, Devil’s Park, and Frisco Park. 
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V

The Arizona Cattle Growers’ Association (ACGA) filed a
cross-appeal alleging that the district court lacked jurisdiction
to decide appellants’ claims against the Forest Service for
failure to meet jurisdictional notice requirements. The ACGA
challenges jurisdiction at this stage, too. 

The ESA in citizens’ suits, such as the one at hand, requires
that such may not commence until sixty days’ written notice
has been given to the Secretary and to any alleged violators.
16 U.S.C. § 1540(g)(2)(A)(i). This notice requirement is juris-
dictional. American Rivers v. National Marine Fisheries Ser-
vice, 126 F.3d 1118, 1125 (9th Cir. 1997) (citing Save the
Yaak Committee v. Block, 840 F.2d 714, 721 (9th Cir. 1988)).
“A failure to strictly comply with the notice requirement acts
as an absolute bar to bringing suit under the ESA.” Southwest
Center for Biological Diversity v. U.S. Bureau of Reclama-
tion, 143 F.3d 515, 520 (9th Cir. 1998) (citing Lone Rock
Timber Co. v. U.S. Dept. of Interior, 842 F. Supp. 433, 440
(D. Or. 1944)). 

Presently, the ACGA alleges that appellants failed to give
the requisite sixty days’ notice after their amended com-
plaints, filed in 2000, added new claims challenging the For-
est Service’s effects findings on the allotments at issue and
challenging the Fish and Wildlife Service’s biological opin-
ions as arbitrary and capricious. The ACGA contends that the
lower court erred in applying the Administrative Procedure
Act to the “No Effect” and the “May Affect, Not Likely to
Adversely Affect” findings. 

The Administrative Procedure Act does not require sixty
days’ notice. It authorizes courts to set aside agency action
found to be arbitrary, capricious, an abuse of discretion or
otherwise not in accordance with law. American Rivers, 126
F.3d at 1125 (citing 5 U.S.C. § 706). A challenge under the
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Administrative Procedure Act may be brought only to chal-
lenge final agency action. 

In Bennett v. Spear, 520 U.S. 154 (1997), as cited in Ameri-
can Rivers, 126 F.3d at 1125, the Court held that claims chal-
lenging the adequacy of biological opinions against the
Secretary of Interior, when acting in his capacity as Adminis-
trator of the ESA are not properly pled as citizen suit claims
under Section 11(g)(1)(A) of the Act. The Court held that
such claims could be pled under the Administrative Procedure
Act instead. Id. Hence, as to the claims pled by the appellants
in their third amended complaint regarding the biological
opinion, the district court was correct in applying the Admin-
istrative Procedure Act.14 

However, on other “new” claims in the third amended com-
plaint, the appellants are challenging the Forest Service’s
findings made during the consultation process, not the find-
ings of the Fish and Wildlife Service, which would not be
final agency action. Hence, ACGA is correct that the Admin-
istrative Procedure Act is not applicable to these claims.
Nonetheless, this seems to be harmless error as the additional
claims are not “new claims” requiring new notice. Instead, the
claims are based on the process of consultation, and the Forest
Service’s alleged errors in completing this process. The con-
sultation period clearly includes a process by which findings
are made as to the effects of the agency action on the species
at issue. This is simply part of the consultation period and
should not be construed as separate from the consultation pro-
cess itself. Certainly, the Forest Service would not have rea-
sonably interpreted the initial complaint at issue as one that
simply sought consultation in and of itself regardless of the
validity of the consultation. Instead, it is the completion of the
consultation process in accord with the relevant statutes and
regulations that give it force and meaning. We conclude that
the Forest Service was on notice that its consultations would

14This is claim two in the third amended complaint. 
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be carried out in accordance with the relevant statutes and
regulations and would not be flawed. Accordingly, no new
notice was required, and we have jurisdiction over this matter.15

AFFIRMED.

CANBY, Circuit Judge, dissenting: 

I respectfully dissent because I conclude that grazing on the
allotments in issue should have been enjoined pending consul-
tation. A word of explanation is necessary. 

Section 7(a)(2) of the Endangered Species Act, 16 U.S.C.
§ 1536(a)(2), requires each federal agency, “in consultation
with and with the assistance of the Secretary, [to] insure that
any action authorized, funded, or carried out by such agency
. . . is not likely to jeopardize the continued existence of any
endangered species or threatened species or result in the
destruction or adverse modification” of the species’ critical
habitat. The Secretary has delegated his consultation role to
the Fish and Wildlife Service, which is the expert agency
entrusted with the crucial determination of likelihood of jeop-
ardy. 

In Thomas v. Peterson, 753 F.2d 754 (9th Cir. 1985), we
held that, absent unusual circumstances, an injunction is the
appropriate remedy for a substantial violation of the proce-
dural requirement of section 7(a)(2) of the Act. In the present
case, however, the majority opinion holds that an injunction
is not necessary because there was sufficient evidence in the

15Appellants filed a Motion to Submit Notice Letter to supplement the
record on appeal. This court narrowly construes F.R.A.P. 10(e) and nor-
mally will not allow the record on appeal to be supplemented with mate-
rial not considered by the trial court. Daly-Murphy v. Winston, 837 F.2d
348, 351 (9th Cir. 1998) (citations omitted). Therefore, this motion is
hereby denied. 
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record to permit the district court to find that no harm was
likely to come to the loach minnow while the consultation
process was being completed. But it is not for the district
court to make this determination. As we said in Thomas: 

 The Forest Service would require the district
court, absent proof by the plaintiffs to the contrary,
to make a finding that the Jersey Jack road is not
likely to effect [sic] the Rocky Mountain Gray Wolf,
and that therefore any failure to comply with ESA
procedures is harmless. This is not a finding appro-
priate to the district court at the present time. Con-
gress has assigned to the agencies and to the Fish &
Wildlife Service the responsibility for evaluation of
the impact of agency actions on endangered species,
and has prescribed procedures for such evaluation.
Only by following the procedures can proper evalua-
tions be made. It is not the responsibility of the
plaintiffs to prove, nor the function of the courts to
judge, the effect of a proposed action on an endan-
gered species when proper procedures have not been
followed. 

Id. at 765. 

The requirement of section 7(a)(2) makes little sense if it
is deemed to be satisfied by the initiation of consultation. The
purpose of consultation is to reach its result—a determination
by an expert agency whether an endangered or threatened spe-
cies is likely to be jeopardized. Thus agency action should be
forestalled until the consultation process has reached a result.
The majority opinion here correctly states that section 7(a)(2)
applies during the consultation process, and that agency
action before completion of consultation constitutes a proce-
dural violation of that statute. The majority believes that the
district court can make environmental findings that make an
injunctive remedy unnecessary; for reasons just stated I con-
clude that Thomas precludes that procedure. 
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The majority relies in part on Sierra Club v. Marsh, 816
F.2d 1376 (9th Cir. 1987). I confess that Marsh gives me
pause, because it held that an injunction to enforce section
7(a)(2) was required up to the initiation of consultation, at
which time “the statutory prohibition of section 7(d) will
apply.” Id. at 1389. One interpretation of this language would
be that section 7(a)(2) ceases to have force (at least to support
an injunction) once consultation begins, and the only environ-
mental protection thereafter must come from section 7(d), 16
U.S.C. § 1536(d). Section 7(d) prohibits an agency from mak-
ing “any irreversible or irretrievable commitment of resources
with respect to the agency action which has the effect of fore-
closing the formulation or implementation of any reasonable
and prudent alternative measures which would not violate
[section 7(a)(2)].” Id. 

I do not interpret Marsh or the statutory scheme this way,
nor does the majority opinion here. Section 7(d) certainly sup-
plements section 7(a)(2) once consultation begins, but it does
not, in my view, weaken the requirement of section 7(a)(2)
that consultation be completed before action is taken. For
example, I do not believe that section 7(a)(2) would permit
actions that might threaten members of endangered species
even if those actions were reversible and thus not within the
proscription of section 7(d). As a practical matter, of course,
the force of sections 7(a)(2) and 7(d) will frequently be con-
gruent during a period of consultation, and an agency action
that would violate one section would violate the other. My
point is simply that the availability of section 7(d) is no rea-
son to hold that an injunction to enforce section 7(a)(2) should
not be kept in force until consultation is completed. I there-
fore read Marsh as holding that, in the circumstances of that
case, an injunction was unnecessary, not as holding that sec-
tion 7(a)(2) could not support one. 

As I read the majority opinion, it does not disagree with my
reading of Marsh or my understanding that section 7(d) com-
plements, rather than replaces, section 7(a)(2) during consul-
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tation. Where we part company is that the majority holds that
the district court may make the necessary interim biological
finding and deny an injunction pending consultation. I con-
clude that Thomas and the rationale of section 7(a)(2) pre-
clude this approach, and on that point I dissent.
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